COMMENTS ON FORM 1.2
Introduction:  These comments are a brief description of form 1.2 and its operation and legal construction, and the intent behind the drafting of the documents.

Document 1:  Instructions  - The instructions were provided, modeled after the DC circuit for pro se rules which creates an exception for pro se defendants to not use the Electronic Case Filing system (ECF), it instructs on how to file the document, notarize the affidavit, and how to mail the document properly, none of which constitute legal advice.   Also included are general warnings about affidavits and filing untrue statements.  This document contains no advice on how to fill out the form, but includes fillable forms which will complete the majority of the remainder of the forms within the document which consist solely of personal information.

All Documents were designed to limit the appearance before the court to contest jurisdiction, thus not subjecting the defendant to that jurisdiction, with the exception of the affidavit described below.


Pracitioners Note:  The document, if filed directly without editing, stretches the local rules as it pertains to “Proposed Orders” and instead of actually submitting a proposed order, proposes language for the order.  This was done on purpose as every order signed may have different IP and John Doe numbers.
Document 2: Affidavit in Support of Motion to Dismiss, Motion to Quash, and General Defenses -  The document was originally created to illustrate an example of supporting the motion to dismiss and motion to quash by providing facts required by the Federal Rules.  Upon further consideration, language was added to the form so that it may be considered a verified answer (thus preventing a default judgment against the defendant), but only as a backup in case no answer was timely filed.  

The purpose of this section is to prevent default judgments against pro se defendants who use the forms and are later served with the lawsuit if their identity is discovered.  

Practitioner’s Note:  Provisions of federal rules that provide for pleading in the alternative have not been tested or decided.  The affidavit sets up a contingency which is untested, but such contingency may be considered “in the alternative” and be proper under Rule 8, F.R.Civ.P.
The document contains as many common SODDI (Some Other Dude Did It) Defenses as I could think of in a situation, not necessarily affirmative defenses, as many common copyright defenses did not seem applicable in the situation common to the majority of defendants.  


Practitioner’s Note:  The typical affirmative defenses in previous copyright cases (i.e. Kazaa, Grokster, Napster) dealt with the DMCA and safe harbor provisions, and knowing that those companies were involved, SODDI defenses were not involved in those suits, other than a vague penumbra found within their Safe Harbor defenses which essentially were that they were just an intermediary and some other dude did it.  This often failed because they provided the service and were found to be contributing to infringement.
Document 3:  Motion to Quash and/or Vacate Subpoena and Incorporated Memorandum of Law -  This document was created with the intention that a pro se defendant might file a similar form to try and protect their identity from being disclosed to the Plaintiff.  The Plaintiff typically issues a subpoena from the ISP with the name John Doe #### and an IP address in an effort to get the ISP to turn over information regarding that particular subscriber.   The goal of this form is to relieve the ISP from obligation to provide the Plaintiff with the subscriber information.   This motion is based solely on a lack of personal jurisdiction.

Future Additions:  Right to Privacy under constitution.
Document 4:  Motion to Dismiss for Lack of Personal Jurisdiction and Incorporated Memorandum of Law -  This document was created as an illustration of an attempt to dismiss the entire case in full based on a lack of personal jurisdiction and impermissive joinder.  Note:  If successful, Plaintiff would likely have his complaint against the Defendant dismissed “without prejudice” and the Plaintiff would be free to file in the proper jurisdiction where the Defendant is located.
Document 5:  Motion for Protective Order – This document is an attempt to illustrate the kind of motion to be filed in an effort to protect the identity of the Defendant.  If the motion was granted, and the judge entered an order of this effect, the Defendant’s name would not be released to the Plaintiff until further order of the court or ruling on the protective order.


Practitioner’s Note:  Requiring a Defendant to have an oral hearing, or any hearing other than a sua sponte entry of an order, when a matter of personal jurisdiction is questioned is a bit of a paradox.   The Plaintiff should, equitably and in practicality, have the burden to disprove the lack of personal jurisdiction after this form is filed. 
