
Exhibit B 
 

• Ingenuity 13 LLC v. John Doe, C.D.Ca., Case No. 2:12-cv-08333, ECF # 

35. 

• Sunlust Pictures, LLC v. Tuan Nguyen, M.D.Fl., Case No. 8:12-cv-

01685, ECF #40, 40-5. 

• http://business.avn.com/articles/video/Nina-Mercedez-Gets-First-D-P-in-

New-Release-331902.html. 

• http://aipdaily.com/2011/nina-mercedez-releases-the-highly-anticpated-

popular-demand. 

• www.cduniverse.com [search for “popular demand”]. 

• https://secure.excaluburfilms.com [search for “popular demand”]. 

• www.adultdvdempire.com [search for “Nina Mercedez Popular 

Demand”]. 

• https://twitter.com/Nina_Mercedez. 
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Brett L. Gibbs, Esq. (SBN 251000) 
Of Counsel to Prenda Law Inc. 
38 Miller Avenue, #263 
Mill Valley, CA 94941 
415-325-5900 
blgibbs@wefightpiracy.com 
 
Attorney for Plaintiff 
 

 
IN THE UNITED STATES DISTRICT COURT FOR THE 

CENTRAL DISTRICT OF CALIFORNIA 

 
 
INGENUITY13 LLC,   ) No. 2:12-cv-08333-ODW-JC 

)  
Plaintiff,   ) PLAINTIFF’S MOTION FOR  

v.  ) DISQUALIFICATION OF   
) HONORABLE JUDGE OTIS 

JOHN DOE,                                         ) D. WRIGHT, II  
)   

      )  
Defendant.   )  

_______________________________)  
 

PLAINTIFF’S MOTION FOR DISQUALIFICATION OF HONORABLE 
JUDGE OTIS D. WRIGHT, II 

  
INTRODUCTION AND BACKGROUND 

 The integrity of our judicial system rests, in large part, upon the assumption that 

judges will regard the matters set before them with impartiality. The United States 

Constitution contains various safeguards to ensure that, where a judge is unable to 

regard a particular matter impartially, that judge shall be removed from considering 

the case. 

 The story Plaintiff now sets forth is rather simple: Honorable Judge Otis D. 

Wright, II simply abhors plaintiffs who attempt to assert their rights with respect to 

online infringement of pornography copyrights.  Honorable Judge Wright’s 

abhorrence of such assertions of right under the Copyright Act has risen to a level 

such that a neutral observer would have reasonable grounds to question Honorable 

Judge Wright’s impartiality. Indeed, in light of Honorable Judge Wright’s conduct, 
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Plaintiff contends that it would be impossible to convince a neutral observer that 

Honorable Judge Wright regards this particular type of case impartially.   

 Honorable Judge Wright’s conduct with respect to at least three different 

Plaintiffs unambiguously establishes the deep-seated hostility with which he regards 

this particular type of case. The first of these examples comes from a discovery Order 

issued by Honorable Judge Wright in Malibu Media v. Does 1-10, No. 12-cv-3623 

(C.D. Cal. 2012)
1
 at ECF No. 7 (hereinafter “Malibu Media Order.”) A true and 

correct copy of the Malibu Media Order is attached hereto as Exhibit A. (See Exhibit 

A.) In the Malibu Media Order, Honorable Judge Wright cast a multitude of 

aspersions upon Malibu Media, and did so without any further basis than the very fact 

that Malibu Media was bringing a lawsuit to protect a pornography copyright. 

Honorable Judge Wright begins his barrage by asserting that “Though Malibu now 

has the keys to discovery, the Court warns Malibu that any abuses will be severely 

punished.” (See Exhibit A at 5.)  Honorable Judge Wright makes this assertion 

without any indication that Malibu Media had engaged in any such abuse in the past; 

the assertion was based wholly on the fact that Malibu Media was attempting to 

protect a pornography copyright. (See, generally, Exhibit A.) Honorable Judge Wright 

lobs his next volley by asserting that  

The federal courts are not cogs in a plaintiff’s copyright-enforcement 

business model. The Court will not idly watch what is essentially an 

extortion scheme, for a case that plaintiff has no intention of bringing to 

trial.  

 

(Id. at 6) (Emphasis added.) Honorable Judge Wright asserts that Malibu Media is 

running an extortion scheme with the help of the federal judiciary, and further asserts 

that Malibu Media does not intend to bring the case to trial, without, once again, any 

reference to actual conduct by Malibu Media that would suggest that these allegations 

are true—except, once again, the bare fact that Malibu Media sought to protect a 
                                                 
1
 All subsequent case citations refer to cases in the Central District of California unless otherwise indicated 
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pornography copyright. Honorable Judge Wright completes his diatribe against 

Malibu Media by asserting that  

By requiring Malibu Media to file separate lawsuits for each of the Doe 

Defendants, Malibu will have to expend additional resources to obtain a 

nuisance-value settlement—making this type of litigation less profitable. 

If Malibu desires to vindicate its copyright rights, it must do so the old-

fashioned way and earn it.  

 

(Id. at 6.)  Honorable Judge Wright clearly wanted to punish Malibu Media for 

bringing its action; while not going as far as to deny discovery altogether, he wanted 

Malibu Media to expend more money to protect its copyrights.  Though Honorable 

Judge Wright was clearly unhappy with the prospect of Malibu Media protecting its 

rights under the Copyright Act through early discovery, he nevertheless permitted 

Malibu Media to take discovery with respect to Doe 1, severing Does 2-10. (Id. at 7.)  

In other words, Honorable Judge Wright begrudgingly drew this line in the sand, 

while clearly not being thrilled with Malibu Media’s actions. As explained below, 

however, Honorable Judge Wright’s contentment with owners of pornography 

copyrights has only grown worse since then; most recently, copyright owners filing 

individual cases are not even getting the “courtesies” extended to Malibu Media in the 

above-referenced order. 

 On October 4, 2012, a series of 24 cases filed by AF Holdings LLC
2
—each of 

which alleged online infringement of a pornography copyright by an as yet unknown 

individual—was transferred to Honorable Judge Wright. Honorable Judge Wright’s 

previous satisfaction with owners of pornography copyrights having to file separate 

actions against each individual defendant lasted only a few months; his “precedent” 

was obliterated in October of the same year. On October 19, 2012, Honorable Judge 

                                                 
2
 AF Holdings v. John Doe: 2:12-cv-05709-ODW-JC, 2:12-cv-05712-ODW-JC, 2:12-cv-05722-ODW-JC, 2:12-cv-

05725-ODW-JC,  2:12-cv-06636-ODW-JC, 2:12-cv-06637-ODW-JC, 2:12-cv-06665-ODW-JC, 2:12-cv-06667-ODW-

JC, 2:12-cv-06669-ODW-JC, 2:12-cv-06670-ODW-JC, 2:12-cv-07384-ODW-JC, 2:12-cv-07387-ODW-JC, 2:12-cv-

07391-ODW-JC, 2:12-cv-07401-ODW-JC, 2:12-cv-07402-ODW-JC, 2:12-cv-07403-ODW-JC, 2:12-cv-07405-ODW-

JC, 2:12-cv-07406-ODW-JC, 2:12-cv-07407-ODW-JC, 2:12-cv-08320-ODW-JC, 2:12-cv-08321-ODW-JC, 2:12-cv-

08325-ODW-JC 
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Wright issued an Order Vacating Early Discovery Orders and Order to Show Cause 

(hereinafter “AF Holdings Order”) in each and every one of the 24 AF Holdings v. 

Doe cases that were related and transferred to him. (See AF Holdings v. Doe, 2:12-cv-

05709-ODW-JC at ECF No. 9) A true and correct copy of the AF Holdings Order is 

attached hereto as Exhibit B. (See Exhibit B.) In issuing the AF Holdings Order, 

Honorable Judge Wright contradicted his own precedent from the June 27, 2012 

Malibu Media Order; despite the fact that each and every one of the cases subject to 

the Order was filed against an individual Doe Defendant, Honorable Judge Wright 

apparently was no longer convinced that that was sufficient to constitute “earning” the 

right to protect a pornography copyright. Furthermore, Honorable Judge Wright’s AF 

Holdings Order contained the same generalized, baseless aspersions against AF 

Holdings as those which Honorable Judge Wright had cast in the Malibu Media 

Order.  The Order’s reasoning begins by asserting that “The Court is concerned with 

the potential for discovery abuse in cases like this.” (See Exhibit A at 1.) Honorable 

Judge Wright goes on to generically describe the methodology by which online 

copyright infringement is litigated, but as with the Malibu Media Order, Honorable 

Judge Wright does not indicate even one example of conduct on the part of AF 

Holdings—other than the bare fact that it was attempting to protect a pornography 

copyright— that would indicate the risk of such abuse. Honorable Judge Wright goes 

on to assert that “The Court has a duty to protect the innocent citizens of this district 

from this sort of legal shakedown, even though a copyright holder’s rights may be 

infringed by a few deviants.” (Id. at 2) (Emphasis added.) Within the span of two 

paragraphs, Honorable Judge Wright accused AF Holdings of posing the risk of 

discovery abuse and of engaging in a legal shakedown of innocent citizens, and did so, 

once again, without providing even one instance of conduct on the part of AF 

Holdings that would support such allegations—other than, of course, the fact that AF 

Holdings was attempting to protect its pornography copyright. A notable phrase from 
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the above citation is Honorable Judge Wright’s assertions that “a copyright holder’s 

rights may be infringed by a few deviants.” Id. Indeed, this misunderstanding of the 

rampant ubiquity of copyright infringement may be the source of Honorable Judge 

Wright’s considerable prejudice. For the record, it is well-known that copyright 

infringement is rampant, and is not, as Honorable Judge Wright suggested, engaged in 

by only a “few deviants.”  As the Court in MGM v. Grokster noted, “digital 

distribution of copyrighted material threatens copyright holders as never before” —an 

assertion which preceded the present ubiquity of high-speed Internet (and of Internet 

access generally) and highly efficient file-sharing protocols such as BitTorrent; earlier 

file-sharing protocols, such as Napster, were much slower and much less reliable.
3
 

Thus, the situation is obviously much graver now than it was in 2005, when the 

aforementioned holding was issued. Honorable Judge Wright goes on to describe AF 

Holdings’ discovery process as a “fishing expedition”, and it naturally bears repeating 

that Honorable Judge Wright does not cite even one example of conduct on the part of 

AF Holdings that would support this characterization—other than, of course, the fact 

that AF Holdings sought to protect a pornography copyright.  

 Honorable Judge Wright’s substantial prejudice against pornography copyright 

holders was further demonstrated by the subsequent actions he took in the AF 

Holdings cases. The dockets for those cases indicate that Honorable Judge Wright had 

not ruled on whether AF Holdings had shown sufficient cause to warrant early 

discovery, and still has not done so. Nevertheless, Honorable Judge Wright issued an 

Order to Show Cause Re Lack of Service in each and every case that had exceeded the 

120-day service provision contained in Federal Rule of Civil Procedure 4(m). A true 

and correct copy of one such order is attached hereto as Exhibit C. (See Exhibit C.) 

The Supreme Court, however, has unambiguously held that “the 120-day provision 

operates not as an outer limit subject to reduction, but as an irreducible allowance.”  

                                                 
3
 MGM v. Grokster, 545 US 913 (2005). 
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Henderson v. United States, 517 US 654, 661 (1996).  The Supreme Court also noted 

that “courts have been accorded discretion to enlarge the 120-day period even if there 

is no good cause shown.”  Id. (Internal citations omitted). The fact that Honorable 

Judge Wright did not find good cause in a situation where, at least in some cases, AF 

Holdings did not even have information back from the subscriber as a result of 

Honorable Judge Wright’s own Order Vacating Discovery—which, of course, left AF 

Holdings with no person to name or serve—further demonstrates Honorable Judge 

Wright’s clear intent to quickly dispose of this type of case, regardless of the 

individual merits of each action. The Supreme Court asserted that courts have 

discretion to enlarge the 120-day period even when no good cause is shown, and yet 

Honorable Judge Wright did not find his own order vacating discovery to be 

sufficient good cause. Furthermore, Honorable Judge Wright gave AF Holdings 7 

days, in the midst of the federal holiday season, to respond to the Order.
4
  

 Honorable Judge Wright conducted himself in nearly the exact same manner 

with respect to Plaintiff in the instant action, Ingenuity13. On December 19, 2012, a 

series of 18 Ingenuity13 cases
5
 —each of which alleged online infringement of a 

pornography copyright by an as yet unknown individual—was transferred to 

Honorable Judge Wright.  On December 20, 2012, just one day later, Honorable 

Judge Wright issued an Order Vacating Discovery and Order to Show Cause in each 

and every Ingenuity13 case assigned to him (hereinafter “Ingenuity13 Order.”) (See 

2:12-cv-06662-ODW-JC at ECF No. 11.) A true and correct copy of the Ingenuity13 

Order is attached hereto as Exhibit D. (See Exhibit D.) If there was any ambiguity as 

to whether Honorable Judge Wright generically disposes of each holder of 

pornography copyrights in the same manner, such ambiguity was put to rest by the 

                                                 
4
 The order was issued on December 20, 2012. 

5
 Ingenuity13 v. Doe: 2:12-cv-06662-ODW-JC, 2:12-cv-06664-ODW-JC, 2:12-cv-06668-ODW-JC, 2:12-cv-07385-

ODW-JC, 2:12-cv-07386-ODW-JC, 2:12-cv-07408-ODW-JC, 2:12-cv-07410-ODW-JC, 2:12-cv-08322-ODW-JC, 2:12-

cv-08323-ODW-JC, 2:12-cv-08324-ODW-JC, 2:12-cv-08326-ODW-JC, 2:12-cv-08327-ODW-JC, 2:12-cv-08328-

ODW-JC, 2:12-cv-08330-ODW-JC, 2:12-cv-08331-ODW-JC, 2:12-cv-08332-ODW-JC, 2:12-cv-08333-ODW-JC, 2:12-

cv-08336-ODW-JC 
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promptness with which Honorable Judge Wright repeated, verbatim, his apparently 

quite deeply-held beliefs about the nature of such copyright holders. In the 

Ingenuity13 Order, Honorable Judge Wright once again asserted that “The Court is 

concerned with the potential for discovery abuse in cases like this,” (Id. at 1), once 

again offering no further justification than the fact that Ingenuity13 is attempting to 

protect pornography copyrights. Once again, Honorable Judge Wright repeats his 

generic assertion from the AF Holdings Order that “this Court has a duty to protect the 

innocent citizens of this district from this sort of legal shakedown,” but does not 

provide a single fact indicating that AF Holdings engaged in such a shakedown (Id.). 

Once again Honorable Judge Wright repeats his erroneous assertion that copyright 

infringement is committed only by “a few deviants.” (Id.) Though the Ingenuity13 

Order is virtually identical to the AF Holdings Order, one notable addition was 

Honorable Judge Wright’s assertion that “Ingenuity13 must also explain how it can 

guarantee to the Court that any such subscriber information would not be used to 

simply coerce a settlement from the subscriber (the easy route), as opposed to finding 

out who the true infringer is (the hard route).” (Id. at 2-3.) Once again, Honorable 

Judge Wright bases a serious allegation, that Ingenuity13 coerces settlements, solely 

on the fact that Ingenuity13 attempts to protect pornography copyrights. The Malibu 

Media Order, the AF Holdings Order, and the Ingenuity13 Order are wholly devoid of 

any factual basis for Honorable Judge Wright’s allegations, save for the one thing that 

Malibu Media, AF Holdings, and Ingenuity13 have in common: they are all holders of 

pornography copyrights.  

 It is an unchangeable fact that, as human beings, our inner values and 

perspectives will shape our actions. A judge, however, has an obligation to temper 

personal prejudices when acting in the capacity of a judge. Honorable Judge Wright’s 

conduct unambiguously indicates that he harbors deeply-held prejudice against 

plaintiffs who pursue claims of online infringement of pornography copyright—and 

Case 2:12-cv-08333-ODW-JC   Document 35    Filed 12/31/12   Page 7 of 11   Page ID #:351Case 2:12-cv-00262-WCO   Document 31-3   Filed 05/20/13   Page 8 of 45



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

8 

                                                               PLAINTIFF’S MOTION FOR DISQUALIFICIATION   No. 2:12-cv-8333-ODW-JC 

  

perhaps any copyright. Honorable Judge Wright had a responsibility, as a judge, to not 

allow that deeply-held prejudice to influence his conduct; his actions, as described 

above, indicate a clear failure to satisfy that responsibility.  

 Plaintiff now turns to the legal basis under which Honorable Judge Wright’s 

conduct merits his disqualification from the instant action. 

LEGAL STANDARD 

 “Any justice, judge or magistrate of the United States shall disqualify himself in 

any proceeding in which his impartiality might reasonably be questioned.” Liteky v. 

United States, 510 US 540, 547 (Citing 28 U.S.C. § 455(a)). Under 28 U.S.C. § 

455(a), “what matters is not the reality of bias or prejudice but its appearance.” Id. at 

548. Though there is an extrajudicial source factor—one which examines whether the 

evidence of bias on the part of a judge came from an extrajudicial source—this factor 

has several exceptions, one of which is the “pervasive bias” exception. Id. at 551 

(Citing Davis v. Board of School Comm’rs of Mobile County, 517 F. 2d 1044, 1051 

(CAS 1975)).  The Davis Court defined the exception as follows: “there is an 

exception where such pervasive bias and prejudice is shown by otherwise judicial 

conduct as would constitute bias against a party.” Davis v. Board of School Comm’rs 

of Mobile County, 517 F. 2d 1044, 1051. As the Supreme Court asserted, “the fact that 

an opinion held by a judge derives from a source outside judicial proceedings is not a 

necessary condition for ‘bias or prejudice’ recusal.” Id. at 554.  

/// 

/// 

/// 

ARGUMENT 

I. HONORABLE JUDGE WRIGHT’S CONDUCT CONSTITUTES 

PERVASIVE BIAS 

As set forth more fully in Plaintiff’s Introduction and Background section,  
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Honorable Judge Wright has demonstrated pervasive bias against at least three 

different plaintiffs who sought to protect pornography copyrights. As described in 

Plaintiff’s Introduction and Background, Honorable Judge Wright has summarily 

ascribed the same set of deplorable attributes to Malibu Media, AF Holdings, and 

Ingenuity13 on the sole basis that each sought to protect pornography copyrights. 

These attributes include: (1) discovery abuse; (2) use of the Court as a cog in a 

copyright enforcement business model; (3) coercion of settlement; (4) engaging in a 

legal shakedown of innocent citizens; (5) taking action when only a few deviants 

engage in copyright infringement (as described above, a factually erroneous 

assertion). Honorable Judge Wright’s pattern of pervasive bias was further 

demonstrated by the fact that, in the Malibu Media Order, he asserted that it would be 

sufficient for plaintiff in the action to sue defendants individually for it to “earn” the 

right to “vindicate its copyrights” (See Exhibit A at 6), but retreated from his own 

precedent a scant four months later, indicating to AF Holdings in his AF Holdings 

Order (See Exhibit B at 2), and to Ingenuity13 in his Ingenuity13 Order (See Exhibit D 

at 2), that he believes they are engaging in a “legal shakedown”, despite having filed 

individual lawsuits. Honorable Judge Wright also put forth orders that appeared to 

have been issued with the intention of summarily disposing of these cases, especially 

in AF Holdings, where he issued Orders to Show Cause Re Lack of Service pursuant 

to 4(m)—the Supreme Court has held that a Court, in its discretion, may extend the 

deadline even where there is no good cause, and yet the Court chose to issue this 

Order, with a 7 day deadline, in cases where Honorable Judge Wright’s own Order 

vacating the prior discovery orders (See Exhibit B) rendered identification of the 

subscriber impossible in cases where the ISP had not yet responded.  

 Though Honorable Judge Wright demonstrated his bias through judicial 

conduct, it is quite likely that the bias itself stemmed from an extrajudicial source. 

Had Honorable Judge Wright had any specific concerns with respect to Malibu Media, 
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AF Holdings, or Ingenuity13, one can imagine that he would have included such 

concerns in his orders to each of those parties. Instead, each order contained a generic, 

though vitriolic, characterization of each plaintiff as a bad actor, and did so solely on 

the basis of the fact that each was attempting to protect a pornography copyright. 

Indeed, the fact that Honorable Judge right summarily repeated nearly identical 

allegations against each plaintiff, without offering a single factual basis specific to any 

of the plaintiffs, is prima facie evidence that Honorable Judge Wright was developing 

his generalized conclusions about holders of pornography copyrights, as well as his 

determination that these generalized conclusions summarily apply to all pornography 

copyright holders, from an extrajudicial source.   

II. HONORABLE JUDGE WRIGHT’S IMPARTIALITY MIGHT 

REASONABLY BE QUESTIONED 

In light of the facts presented herein, it is indisputable that an objective analysis of  

these facts would reasonably call into question Honorable Judge Wright’s impartiality. 

Honorable Judge Wright’s actions in each of the respective cases, particularly with 

regard to AF Holdings and Ingenuity13, clearly indicate an attempt to demolish the 

cases. It appears that Honorable Judge Wright’s bias with respect to pornography 

copyright holders has deepened over the past few months; while he granted early 

discovery to Malibu Media with respect to one of the Doe Defendants in the action, he 

vacated prior discovery orders that were granted in cases which followed the letter of 

Honorable Judge Wright’s Malibu Media Order—each case was against an individual 

Defendant. Despite this fact, Honorable Judge Wright vacated the prior discovery 

orders, and in support of this decision, he simply provided more generalized 

aspersions of pornography copyright holders attempting to protect their copyrights. 

Stare decisis is a key underpinning of our judicial system, and a judge who is willing 

to overturn his own holding in less than four months is clearly motivated by 

underlying vitriol toward the parties in question. Honorable Judge Wright’s ascribing 
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identical, generalized characteristics to three different plaintiffs would objectively lead 

his impartiality to be reasonably questioned. 

CONCLUSION 

 The only way in which Honorable Judge Wright’s conduct, as described herein, 

would be acceptable is if pornography copyright holders were subject, ab initio, to a 

completely different standard than other plaintiffs in the court system. A cursory 

inspection of the Copyright Act indicates no such differing standard. As such, 

Honorable Judge Wright’s determination that all parties attempting to protect 

pornography copyrights are engaged in extortion is unambiguously indicative of a 

degree of bias that is simply not allowed under the purview of 28 U.S.C. § 455. 

Ultimately, Plaintiff is willing to bear a loss on the merits of its case, but Plaintiff 

cannot simply stand by while its right to assert its copyright is summarily denounced 

simply because of the nature of its copyrighted work. One of the foundational 

underpinnings of our judicial system is equality under the law—Plaintiff will be 

deprived of this constitutional guarantee should its cases be heard by a judge who has 

already deemed Plaintiff herein, as well as all similarly situated plaintiffs, guilty of 

misconduct.  

 

 

Respectfully Submitted,   

DATED: December 30, 2012 

      By: ____/s/ Brett L. Gibbs__________________ 

      Brett L. Gibbs, Esq. (SBN 251000) 
      Of Counsel to Prenda Law Inc. 
             38 Miller Avenue, #263 
      Mill Valley, CA 94941 
      blgibbs@wefightpiracy.com 
      Attorney for Plaintiff 
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MEMORANDUM 

I. Introduction 

Defendant Tuan Nguyen’s motion for sanctions against Non-Parties Prenda Law, Inc. 

(“Prenda Law”), Paul Duffy, Brett Gibbs and John Steele (collectively, the “Non-Parties”), 

Doc. 31, should be denied for at least five reasons: (1) it is based on an inaccurate and 

speculative understanding of the facts; (2) the Court is without jurisdiction to hear it; (3) even 

if the Court could properly hear the motion, it should be denied on the merits; (4) it was filed 

for an improper purpose; and (5) the fees requested are unsubstantiated and excessive. 

II. Background 

This is an action for copyright infringement and related claims against Defendant 

Tuan Nguyen. Doc. 1. As set forth in its complaint, Plaintiff Sunlust Pictures LLC 

(“Sunlust”) alleges that Defendant used the BitTorrent file distribution protocol to unlawfully 

reproduce and redistribute its copyrighted work, “Sunny Leone – Goddess.” Id. No 

suggestion has been made in this case that Defendant is innocent of Plaintiff’s claims, that 

Plaintiff’s action was frivolous, or that Plaintiff is not entitled to seek redress in the federal 

courts for damages arising from Internet piracy. Indeed, Internet piracy poses an existential 

threat to Plaintiff’s business. See Ex. A ¶ 3; see generally Metro-Goldwyn-Mayer Studios 

Inc. v. Grokster, Ltd., 545 U.S. 913, 928 (2005) (noting concern that “digital distribution of 

copyrighted material threatens copyright holders as never before”).  

Defendant Nguyen moved to dismiss Sunlust’s complaint on multiple grounds, Doc. 

12, to which Sunlust responded. Doc. 16. The Court set a hearing on Defendant’s motion to 

dismiss and ordered, among others, “Plaintiff’s Counsel, a representative of Plaintiff, [and] a 

principal of Prenda Law, Inc.” to attend the hearing in person. Doc. 17. The Order did not 
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indicate that the Court contemplated an evidentiary hearing on the motion to dismiss. Nor did 

the Order state that Sunlust’s representative was required to have knowledge regarding any 

specific topics or a particular scope of authority. 

Sunlust’s Complaint against Defendant had been filed by Florida attorney George A. 

Banas on July 30, 2012. Doc. 1. Shortly after filing the Complaint, Mr. Banas moved to 

withdraw and for substitution of Florida attorney Mathew T. Wasinger as counsel for 

Sunlust. Doc. 7. Mr. Wasinger responded to Defendant’s motion to dismiss, but prior to the 

hearing on the motion, Mr. Wasinger also moved to withdraw and for substitution of Florida 

attorney Jonathan Torres as counsel for Sunlust. Doc. 20. Mr. Torres filed a notice of 

appearance on behalf of Sunlust. Doc. 22. The Court ordered that Mr. Wasinger’s motion to 

withdraw would be heard at the motion to dismiss hearing. Doc. 21. Before that hearing took 

place, Mr. Torres also moved to withdraw as counsel for Sunlust.1 Doc. 23. 

The Order setting a hearing on Defendant’s motion to dismiss was not served on 

Prenda Law. Ex. B ¶ 13. Nonetheless, when Mr. Duffy – Prenda Law’s sole officer – became 

aware of it, he notified the Court that he would be unable to attend the hearing because recent 

surgery made it unsafe for him to fly. Doc. 28 at 10. Mr. Duffy also explained that he does 

not represent anyone in this matter and is not authorized to speak on any party’s behalf. Id. 

Defendant’s motion to dismiss was heard on November 27, 2012. Doc. 28. Mr. Torres 

attended the hearing by telephone as counsel for Sunlust, and Mark Lutz attended in person 

as Sunlust’s representative. At the outset of the hearing, the Court asked Mr. Torres how he 

came to represent Sunlust in this matter and what Prenda Law’s involvement is in the case. 

                                                 
1 The Non-Parties’ understanding of the reasons Mr. Banas, Mr. Wasinger, and Mr. Torres moved to withdraw 
as counsel are set forth in Section V.A.3 below. 
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Id. at 5-7. The Court also asked Mr. Lutz about Prenda Law’s representation of Sunlust and 

his qualifications to serve as the company’s representative. Id. at 13-17. Finally, the Court 

asked questions of Mr. Steele, who was an observer in the public gallery. Id. at 18-19. The 

merits of Defendant’s motion to dismiss were not considered. At the conclusion of the 

hearing, the Court dismissed Sunlust’s Complaint against Defendant Nguyen as a sanction 

for failure to appear at the hearing, for failure to present a lawful agent, and for attempted 

fraud on the Court. Id. at 20. The Court further indicated that it would entertain a motion for 

sanctions and fees against Sunlust, against Mr. Wasinger for failing to appear at the hearing, 

and against Mr. Duffy for his lack of candor to the Court about his connection to this matter, 

based on Mr. Torres’ testimony that Prenda Law contacted him about serving as counsel in 

this matter. Id. at 21. Defendant Nguyen has now moved for sanctions against Prenda Law, 

Mr. Duffy, Mr. Gibbs, and Mr. Steele under 28 U.S.C. Section 1927. Doc. 31. 

III. The motion for sanctions rests on an inaccurate understanding of the facts. 

Defendant’s sanctions motion is filled with inaccurate and speculative factual assertions. 

The facts relevant to the Court’s consideration of the sanctions motion are set forth in the 

declaration of Daniel Webber, a principal of Plaintiff Sunlust Pictures LLC (“Sunlust”), 

which is attached as Exhibit A, and the affidavits or declarations of Mr. Duffy, Mr. Gibbs, 

and Mr. Steele, which are attached as Exhibits B, C, and D, respectively. Review of these 

facts shows that Defendant’s sanctions motion against the Non-Parties should be denied. 

A. Facts regarding the involvement of Prenda Law in this matter. 
 

Much of Defendant’s motion for sanctions consists of speculation regarding the 

degree of involvement of Prenda Law in the litigation of this matter. The facts regarding the 

involvement of Prenda Law in this matter are set forth below. 
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Prenda Law is an intellectual property law firm that specializes in, among other 

matters, protecting copyrighted material against Internet piracy. Ex. B ¶ 5. Prenda Law 

represents Sunlust and other clients in copyright actions in a number of jurisdictions. Id. ¶¶ 6, 

7. Where Sunlust’s copyrighted material has been infringed on in a jurisdiction in which no 

attorney affiliated with Prenda Law is admitted, Prenda Law often finds counsel to represent 

Sunlust in that jurisdiction. Id. ¶ 8. Given its expertise in copyright litigation, Prenda Law 

typically assists counsel who represent Sunlust in copyright matters by preparing and 

assisting in the preparation of court papers. Id. Prenda Law did so in this case. Ex. C ¶¶ 8, 12, 

20, 29.  

Paul Duffy is the sole officer of Prenda Law. Ex. B ¶ 5. Although Mr. Duffy has 

represented Sunlust in copyright matters in Illinois, id. ¶ 11, he has had no involvement in the 

litigation of this case. Id. ¶¶ 10, 14. 

Brett Gibbs is a California attorney who is of counsel to Prenda Law. Ex. C ¶ 5. He is 

not an employee of or partner in Prenda Law. Id. Mr. Gibbs assisted Sunlust in this matter by 

locating and assisting Sunlust to retain counsel in Florida. Id. ¶¶ 8-11, 18-20, 27-29.  

B. Mr. Steele’s lack of involvement in the litigation of this matter. 

Defendant’s motion for sanctions also includes a great deal of conjecture about Mr. 

Steele’s relationship to Prenda Law, Inc., and role in this case. Mr. Steele is an Illinois 

attorney who is of counsel to Prenda Law. Ex. D ¶ 4. He has no ownership interest in Prenda 

Law. Id. ¶5. While he has represented Sunlust in cases in states other than Florida, id. ¶ 22, 

he has not appeared in this case and has no involvement in this matter. Id. ¶ 6. 

The motion for sanctions speculates that Mr. Duffy’s letter to the Court was actually 

prepared by Mr. Steele, based on properties of the electronic document showing it was 
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prepared by a user identified as Mr. Steele’s wife on a computer named for Mr. Steele’s 

former law firm. Doc. 31 at 4. As Mr. Steele’s declaration explains, however, Prenda Law 

occupies space that his former law firm used to occupy, and computers and other equipment 

belonging to his former law former were sold to Mr. Duffy when he opened Prenda Law.2 

Ex. D ¶ 8-11. Accordingly, the fact that the letter Mr. Duffy sent was drafted on the 

identified computer tends to show that in fact it was drafted by Mr. Duffy. Indeed, Mr. Duffy 

verifies in his affidavit that he drafted the letter he sent the Court. Ex. B ¶ 13.  

The motion for sanctions contains further speculation that Mr. Steele continues to 

practice law in the building listed as Prenda Law’s address. Doc. 31 at 5-6. While it is 

difficult to see how this issue could have any bearing on the motion for sanctions, any 

confusion in this regard is easily explained by the fact that Mr. Steele’s firm was located in 

that building until earlier this year, and its successor firm remains there. Ex. D ¶ 8. Mr. Steele 

specifically attests that he has only been back to the building where Prenda Law’s offices are 

a few times this year. Id. ¶13. 

C. Facts regarding the use of Mr. Lutz as Sunlust’s representative. 

Finally, the motion for sanctions speculates regarding the decision to ask Mr. Lutz to 

attend as Sunlust’s representative. Doc. 31 at 9-10. In fact, Mr. Lutz testified in this regard at 

the hearing. He explained that Sunny Leone, who is a principal of Sunlust, Ex. A ¶ 2, 

contacted him several months before to ask him to serve as a representative of Sunlust when 

                                                 
2Not only are Defendant’s assertions in this regard factually inaccurate, but Defendant could easily 

have found them to be so. For, example, Defendant states, “It is unlikely that Paul Duffy would own or use a 
computer associated with John Steele’s wife, which would bear the name of John Steele’s Illinois family law 
practice (a relatively new creation, post-Prenda Law and post-Steele Hansmeier).” Doc. 31 at 4. In fact, Mr. 
Steele’s family law practice, Steele Law, LLC, was in business for years before Prenda Law or Steele 
Hansmeier were formed – all of which information is readily available on the websites of the Illinois and 
Minnesota Secretaries of State. 
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needed. Doc. 28 at 20. Mr. Webber, the only other principal of Sunlust, explains in his 

declaration that he and Ms. Leone were both in India filming a movie at the time of the 

November 27, 2012, hearing. Ex. A ¶ 5. While the Court’s order did not state any particular 

requirements for Sunlust’s representative, Mr. Webber states that Mr. Lutz was asked to 

appear on behalf of Sunlust because he has a great deal of knowledge regarding the 

underlying facts relevant to this case. Id. ¶ 7.  

While the Non-Parties have attempted to address the fact matters relevant to the 

motion for sanctions, they do not wish to create the impression that they believe any 

assertions left unaddressed in this response to be accurate. To the contrary, they believe 

virtually every factual statement in the motion to be false. Because the motion for sanctions 

rests on false and speculative assertions, it should be denied.  

IV. The Court lacks jurisdiction over the Non-Parties.  

 Defendant’s motion for sanctions should be denied for the additional reason that the 

Court lacks jurisdiction over the Non-Parties. They have not been served with process or 

otherwise been brought within the Court’s jurisdiction. Further, Defendant has not 

established that personal jurisdiction exists over Mr. Duffy or Mr. Gibbs. 

Jurisdiction has not been established over the Non-Parties through service of process. 

In McGuire v. Sigma Coatings, Inc., the Fifth Circuit addressed a district court’s jurisdiction 

to sanction a non-party attorney who had not appeared in the matter before the court. The 

non-party in McGuire was in-house counsel for a corporation that was represented in the 

litigation by outside counsel. 48 F.3d 902, 903, 907 (5th Cir. 1995). Just as is true of the 

Non-Parties here, the in-house attorney in McGuire “had not been served with any document 

that would satisfy the requirement of formal process” and “was not a party to the case (or the 
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alter ego of a party), nor an attorney in it, nor a member of the district court’s bar and thus 

was not otherwise subject to the district court's jurisdiction.” Id. at 907. Accordingly, the 

district court “did not have jurisdiction to sanction” the attorney. Id. at 908. The fact that the 

non-party attorney had actual notice of the litigation did not cure the district court’s lack of 

jurisdiction over him; “formal notice of contemplated action, or the waiver of notice by 

voluntary appearance, is part of the due process limitations on federal courts’ jurisdiction.” 

Id. at 907. Here, the Court has not acquired personal jurisdiction over the Non-Parties by 

service of process, and the Non-Parties have not waived and do not waive formal process.3 

Further, Mr. Duffy and Mr. Gibbs object to this Court’s exercise of personal 

jurisdiction over them. Even if they had been properly brought before the Court, the Court 

would lack personal jurisdiction over them due to their lack of contacts with the State of 

Florida. As set forth in their affidavits, these non-parties neither reside nor own property in 

Florida and do not practice law in Florida. Ex. B ¶¶ 2, 3, 4, 15; Ex. D ¶¶ 1-4. They 

accordingly fall outside Florida’s long-arm jurisdiction statute. Fla. Stat. § 48.193. Moreover, 

it is the burden of the party seeking to invoke the Court’s jurisdiction over another person to 

allege sufficient facts to make a prima facie case of personal jurisdiction over that person, 

and to produce evidence supporting jurisdiction if jurisdiction is challenged. United 

Technologies Corp. v. Mazer, 556 F.3d 1260, 1274 (11th Cir. 2009). The Defendant has 

                                                 
3 The sanctions motion itself is procedurally defective in that it was not properly served.  As set forth 

in the motion’s certificate of service, it was served on the Non-Parties only by e-mail. Doc. 31 at 11. No 
provision of the Federal Rules allows for the service of a paper on non-parties via e-mail. See generally Fed. R. 
Civ. P. 4, 4.1(a), 5.  Further, even where e-mail is a permissible means of service, it may be employed only if 
the recipient has consented in writing to service by email.  The Non-Parties have not consented and do not 
consent to service via e-mail. 
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neither alleged nor proven facts establishing the Court’s personal jurisdiction over Mr. Duffy 

or Mr. Gibbs. 

V. Even if the Court could consider the motion for sanctions, it should be denied on 
the merits. 

Even if the Court could properly consider Defendant’s motion for sanctions, the 

motion should be denied on the merits. Sanctions are not warranted under the only authority 

on which Defendant seeks them, 28 U.S.C. Section 1927. Nor are sanctions appropriate 

under the Court’s inherent authority.  

A. Sanctions are not warranted under 28 U.S.C. Section 1927. 

Defendant brings his motion for sanction exclusively under Section 1927. Doc. 31 at 

1-2. Section 1927 provides: 

Any attorney or other person admitted to conduct cases in any 
court of the United States or any Territory thereof who so 
multiplies the proceedings in any case unreasonably and 
vexatiously may be required by the court to satisfy personally 
the excess costs, expenses, and attorneys’ fees reasonably 
incurred because of such conduct. 
 

As an initial matter, Defendant cites no authority for the proposition that a non-party attorney 

who is not counsel of record in a matter may be subject to sanctions under Section 1927. 

Additionally, at least one Florida federal court has determined that law firms are not subject 

to sanctions under Section 1927 at all. See Rodriguez v. Marble Care Int’l, Inc., 863 

F.Supp.2d 1168, 1178 (S.D. Fla. 2012). 

 Further, Defendant states no credible basis on which to find any Non-Party 

unreasonably or vexatiously multiplied this litigation. Although it is not entirely clear from 

the motion for sanctions how Defendant alleges the Non-Parties multiplied the litigation, the 

motion appears to rely on the following conduct: (1) Mr. Duffy’s November 18, 2012, letter 
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to the Court; (2) the filing of “every document . . . within this case;” (3) “the delay of the 

case management conference, numerous discussions on motions to withdraw, [and] having to 

review motions to withdraw;” and (4) designating Mr. Lutz as Sunlust’s corporate 

representative for purposes of the motion to dismiss hearing. Doc. 31 at 3, 9-10. As is 

discussed in turn below, none of this alleged conduct warrants sanctions. 

1. Mr. Duffy’s letter to the Court 

As set forth in Mr. Duffy’s affidavit, Exhibit B, Mr. Duffy’s November 18, 2012, 

letter to the Court accurately stated that he was unable to attend the November 27, 2012, 

hearing for medical reasons.4 Ex. B ¶ 13. The affidavit further verifies that the statement in 

Mr. Duffy’s letter that he has had no involvement in this matter is accurate. Id. ¶ 14. While 

Mr. Duffy has occasionally represented Sunlust in matters in other jurisdictions, he had 

nothing to do with the filing or litigation of this case before he received a copy of the Court’s 

Order setting a hearing on the Defendant’s motion to dismiss. Id. ¶¶ 10-12, 14. 

Defendant asserts, however, that Mr. Torres’ testimony that Prenda Law contacted 

him regarding taking over as counsel in this matter establishes that Prenda Law was involved 

in this matter, and concludes that this means that Mr. Duffy was involved in this case. Doc. 

31 at 2. As discussed above, Mr. Duffy has attested that he was not involved in the litigation 

of this matter. Ex. B ¶ ¶¶ 10-12, 14. Mr. Gibbs’ affidavit further explains that he, as an 

attorney of counsel to Prenda Law, assisted Sunlust in retaining Florida counsel. Ex. D ¶¶ 8-

11, 18-20, 27-29 

                                                 
4 A declaration from Mr. Duffy’s physician verifying his inability to travel will also be filed separately, along 
with a motion to seal the declaration because it contains confidential medical information. 
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The Court also indicated its concern at the hearing that it appeared from Mr. Torres’s 

statements at the hearing that Mr. Torres was retained as local counsel for Prenda Law and 

that this was not disclosed in Mr. Duffy’s letter. Doc. 28 at 21. Admittedly, Mr. Torres 

appeared confused at the hearing regarding his and Prenda Law’s respective roles in this 

case. Mr. Torres first stated that Prenda Law is not the principal law firm in this case, id. at 4, 

then that it was the principal law firm. Id. at 6. He also stated that his understanding was that 

Prenda Law had been counsel on the case at one point, but that he was not sure whether they 

were any longer. Id. at 6. He then, when asked who was primarily responsible for the case, 

stated that his understanding was that he “was going to be primarily responsible and be local 

counsel for the case.” Id. at 6-7. 

Notwithstanding Mr. Torres’ apparent confusion,5 the truth about whether Prenda 

Law was ever counsel for Sunlust in this case can be ascertained by reference to the docket. 

Prenda Law has never filed an appearance in the case. No attorney who has appeared on 

behalf of Sunlust in this case has designated himself as “local counsel” to Prenda Law. 

 Prenda Law’s relationship to this case is straightforward: an attorney who is of 

counsel to Prenda Law helped Sunlust find counsel. Ex. D ¶¶ 8-11, 18-20, 27-29. While 

Prenda Law represents Sunlust in actions in other jurisdictions, it does not represent Plaintiff 

in this case. Ex. B ¶ 11. In actions where Prenda Law works with a local counsel, the Prenda 

Law attorney files an appearance. Id. ¶¶ 9, 10. No such appearance was filed in this action.  

Further, the hearing testimony demonstrates the accuracy of Mr. Duffy’s statement 

that he has had no involvement in this case. Mr. Torres made clear that he has never had any 

                                                 
5The Non-Parties do not suggest that Mr. Torres’ conflicting answers were given in bad faith; it appears he was 
genuinely confused about his role in this case. 
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contact with Mr. Duffy. Doc. 28 at 11. Likewise, Mr. Lutz testified that he has never spoken 

to Mr. Duffy about this matter. Id. at 17. Although Mr. Lutz knew that Prenda Law 

represents Sunlust in some matters, id. at 13, it was his understanding that Prenda Law did 

not represent Sunlust in this case and that Mr. Torres represented Sunlust here. Id. at 3, 13. 

The premise that Mr. Duffy’s letter demonstrated a lack of candor is thus incorrect as 

a factual matter. Further, the proposition that sanctions could be awarded under Section 1927 

based on Mr. Duffy’s letter is also without legal support. “In order for § 1927 to be 

applicable, there must be a causal connection between the objectionable conduct of counsel 

and multiplication of the proceedings.” Peterson v. BMI Refractories, 124 F.3d 1386, 

1396 (11th Cir. 1997). Accordingly, “objectionable conduct – even ‘unreasonable and 

vexatious’ conduct – is not sanctionable unless it results in proceedings that would not have 

been conducted otherwise.” Id. Defendant has not identified any proceedings resulting from 

Mr. Duffy’s letter that would not have otherwise taken place. 

Finally, Mr. Duffy’s letter provides no basis on which to impose sanctions against 

any other Non-Party, none of whom were involved in the preparation or sending of the letter. 

2. The filing of each document in this matter 

Defendant offers no explanation for his suggestion, Doc. 31 at 3, that the filing of 

each document in this case unreasonably and vexatiously multiplied this litigation or was 

otherwise sanctionable under Section 1927. Nor does he offer any authority for the 

proposition that sanctions for the submission of a document to the court could be imposed 

against an attorney who is not counsel of record and did not file the document. The rule that 

governs an attorney’s duties in connection with the submission of court papers, Federal Rule 

of Civil Procedure 11(b), expressly applies only to attorneys or unrepresented parties who 
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present a document to the court “by signing, filing, submitting, or later advocating it.” The 

Non-Parties did not sign, file, submit, or advocate any document before this Court. 

3. The delay of the case management conference and 
filing of motions to withdraw 

 
As discussed above, three Florida counsel appeared in this matter and shortly 

thereafter moved to withdraw. Sunlust sought an extension of the deadline to hold a case 

management conference in this matter because Sunlust’s second attorney, Mr. Wasinger, had 

moved to withdraw, Doc. 18, and there can be little doubt that the case could have proceeded 

more expeditiously had Sunlust’s counsel not repeatedly moved to withdraw. 

The Non-Parties submit that the delay that has resulted from the attempted 

withdrawal of Sunlust’s counsel is attributable to the conduct of counsel for the Defendant, 

Mr. Syfert. Mr. Syfert has previously filed unfounded bar complaints against Mr. Duffy and 

Mr. Steele,6 as well as other attorneys affiliated with Prenda Law. Ex. B ¶ 16; Ex. D ¶¶ 14, 

15. Mr. Banas, Mr. Wasinger, and Mr. Torres each expressed to Mr. Gibbs that the reason 

each one moved to withdraw from representing Sunlust was that Mr. Syfert contacted each of 

them and threatened to file bar complaints against them if they continued to represent Sunlust 

in this matter. Ex. C ¶¶ 15-17, 23-26, 31-36. Indeed, Mr. Torres testified at the November 27, 

2012, hearing that his motion to withdraw was the direct result of communications from 

Defendant’s counsel regarding bar complaints associated with this matter. Doc. 28 at 7, 9. 

Defendant’s counsel has thus repeatedly interfered with Sunlust’s ability to retain 

counsel to litigate on its behalf by threatening them with the filing of bar complaints, a tactic 

                                                 
6 Defendant’s motion acknowledges the lack of evidence to support one of defense counsel’s bar complaints 
against Mr. Steele, but blames the insufficiency of the evidence on Mr. “Steele’s slippery and wily traits.”  Doc. 
31 at 4.  The more plausible explanation, of course, is that his theory is simply false. 
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that appears to violate Florida’s ethical rules. Ex. C ¶ 33; Fla. R. Professional Conduct 4-

3.4(h) (prohibiting attorneys from presenting or threatening to “present disciplinary charges 

solely to obtain advantage in a civil matter”). Any delays here have resulted from defense 

counsel’s litigation tactics, and are not a basis for imposing sanctions on anyone. There is 

certainly no basis to sanction the Non-Parties for such delays without a showing that had 

something to do with them. 

4. Designating Mr. Lutz as Sunlust’s representative 

Finally, the identification of Mr. Lutz at Sunlust’s representative does not warrant 

sanctions. Defendant does not identify any manner in which offering Mr. Lutz as Sunlust’s 

corporate representative delayed, prolonged, or multiplied the proceedings in this matter, 

making Section 1927 inapplicable. 

Further, while the Court made it clear at the November 27, 2012, hearing that it did 

not consider Mr. Lutz to be an adequate representative of Sunlust, the decision to request that 

Mr. Lutz represent Sunlust at the hearing was made in good faith. Sunlust is a small 

operation, both of whose principals were in India filming a movie on the date of the hearing. 

Ex. A ¶¶ 2, 4. Because Mr. Lutz has extensive knowledge of the facts underlying this matter, 

it was believed that he was an appropriate person to serve as a representative for Sunlust at 

the hearing on the motion to dismiss. Id. ¶¶ 5-7. While it appears that the Court intended that 

Sunlust appear at the hearing through an officer or principal of the company, Doc. 28 at 20, 

the Court’s order did not so specify. Doc. 17. Instead, it required that “a representative of 

Plaintiff” attend the hearing. Doc. 17. Undersigned counsel has not found in the caselaw a 

consensus regarding the meaning of the term “representative” such that a reader would 

necessarily assume that a “representative” required to attend a hearing on a motion to dismiss 
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must be a principal or officer of the company, or even an employee of the company. Black’s 

Law Dictionary definition “representative” to mean “[o]ne who stands for or acts on behalf 

of another.” Black’s Law Dictionary 1416 (9th ed. 2009). That is what Mr. Lutz was asked to 

do here. 

Finally, it is open to question whether it was within the Court’s authority to order a 

representative of Plaintiff to appear at a motion to dismiss hearing. While the Seventh and 

Eleventh Circuits have held that district courts have the inherent authority to order a party to 

produce a corporate representative with full settlement authority at a pretrial conference 

pursuant to Federal Rule of Civil Procedure 16,7 that holding is not without controversy.8 It 

does not appear that this holding has been extended to hearings under Federal Rule of Civil 

Procedure 12, and because it is based on the case management purposes of Rule 16,9 its 

reasoning does not appear to apply to such hearings. Moreover, here the Court did not order 

Sunlust to produce an individual authorized to discuss case management issues, or one with 

settlement authority, but merely a “representative.” Given the lack of clarity regarding the 

Court’s authority to do so, and Sunlust’s good faith efforts to comply with the Court’s order, 

the production of Mr. Lutz as Sunlust’s representative does not warrant sanctions, and 

particularly does not warrant sanctions against any Non-Party. 

B. Sanctions are not warranted under the Court’s inherent authority. 

                                                 
7 See In re Novak, 932 F.2d 1397, 1407 (11th Cir. 1991); G. Heileman Brewing Co., Inc. v. Joseph Oat Corp., 
871 F.2d 648, 650-53 (7th Cir. 1989). 
8 See Heileman, 871 F.2d at 657-58 (Posner, J., dissenting), 658-63 (Coffey, J., dissenting), 663-65 
(Easterbrook, J., dissenting); 665-66 (Ripple, J., dissenting); 666-71 (Manion. J., dissenting). 
9 See Novak, 932 F.2d at 1403-07; Heileman, 871 F.2d at 650-53. 
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Defendant has not sought sanctions pursuant to the Court’s inherent authority. Out of 

an abundance of caution, however, the Non-Parties address whether the Court may properly 

sanction them under its inherent authority. 

There is conflicting authority regarding whether federal district courts may sanction 

non-parties pursuant to their inherent authority. United States v. City of Detroit, 2010 WL 

53326953, *3 (E.D. Mich. 2010); see e.g., In re VIII So. Mich. Assocs., 175 B.R. 976, 

982 (Bkrtcy. N.D.Ill. 1994) (court’s inherent authority to impose sanctions “should be limited 

to parties and their counsel”). The Eleventh Circuit has not addressed this issue. ANZ 

Advanced Technologies, LLC v. Bush Hog, LLC, 2012 WL 715099, *9 (S.D. Ala. 2012).  

 Courts that have held sanctions may be imposed on non-parties under some 

circumstances have limited that authority to non-parties who “(1) have a substantial interest 

in the outcome of the litigation and (2) substantially participate in the proceedings in which 

he interfered.” ANZ Advanced Technologies, LLC, 2012 WL 715099 at *9; Feldman v. 

Davidson, 2009 WL 995473, *2 (S.D. Fla. 2009); Helmac Products Corp. v. Roth (Plastics) 

Corp., 150 F.R.D. 563, 568 (E.D.Mich.1993). Further, “[a] finding of bad faith conduct or of 

fraud is necessary for a court to invoke its inherent powers to impose sanctions.” In re VIII 

So. Mich. Assocs., 175 B.R. at 982 (citing Chambers v. NASCO, Inc., 501 U.S. 32, 50-51 

(1991)); see generally Bray & Gillespie Management, LLC v. Lexington Ins. Co., 2009 WL 

5606058, *2 (M.D. Fla. 2009) (“Although the Court is afforded broad discretion in imposing 

sanctions, a sanction which impugns the character of counsel and imposes significant 

financial penalties and subjects counsel to potential liability to clients should be judiciously 

imposed on only clear showings of bad faith or violation of express orders of the Court.”) 
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 As discussed above, no conduct here warrants the imposition of sanctions. Even if 

there had been such conduct, however, and assuming for the purposes of argument that the 

Court has the authority generally to sanction non-parties under some circumstances, those 

circumstances are not present here. The maximum extent of the involvement of any of the 

Non-Parties in this litigation was finding counsel for an established client of Prenda Law and 

providing such counsel with draft pleadings and documents, none of which is improper, and 

none of which hindered or interfered with the proceedings. The involvement of Mr. Duffy 

was even more limited than that, Ex. B ¶¶10, 12, 14, and Mr. Steele’s only involvement in 

this matter was to attend a public hearing as a spectator.10 Ex. D ¶ 6, 7, 20, 21. 

Further, the Supreme Court has cautioned that “because inherent powers are shielded 

from direct democratic controls, they must be exercised with restraint and discretion.” 

Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980). In imposing sanctions under its 

inherent authority, a court “must comply with the mandates of due process, both in 

determining that the requisite bad faith exists and in assessing fees.” Chambers v. NASCO, 

Inc., 501 U.S. 32, 50 (1991). The required finding of “subjective bad faith” must be 

supported by “clear and convincing evidence.” S.E.C. v. Smith, 798 F. Supp. 2d 412, 

422 (N.D.N.Y. 2011). Here, there is no basis on which to make a finding of bad faith, much 

less clear and convincing evidence of bad faith. The efforts some of the Non-Parties made on 

Sunlust’s behalf were for the purpose of assisting Sunlust in pursuing a valid copyright claim 

                                                 
10It does not appear that the Court contemplated that Mr. Steele would be the subject of a sanctions motion as a 
result of the Court’s questions to him at the hearing. In order to preserve the issue for appeal if necessary, 
however, the Non-Parties respectfully object to the Court’s sua sponte questioning of an observer in the public 
gallery. The notion that members of the public who attend a hearing might be subject to questioning by a 
court—and thus expose themselves to sanctions for their answers—runs entirely counter to the sacrosanct right 
of public access to the Courts. See, e.g., Ryland v. Shapiro 708 F.2d 967, 971 (5th Cir. 1983) (stating, “The right 
of access to the courts is basic to our system of government, and it is well established today that it is one of the 
fundamental rights protected by the Constitution.”). 
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against an infringer in a jurisdiction in which Prenda Law does not practice. The Non-Parties 

did not believe (and do not now believe) those efforts to be improper. Even if the Court were 

to conclude otherwise, it should still take into account the Non-Parties’ subjective good faith. 

For these reasons, no sanctions are warranted under Section 1927 or the Court’s 

inherent authority. Defendant’s motion should be denied. 

VI. The motion for sanctions was filed in bad faith for an improper purpose. 

Finally, the Court should take into account in evaluating Defendant’s motion for 

sanctions that the motion appears to have been filed in bad faith11 and for an improper 

purpose. See MacKay v. Crews, 2009 WL 5062119, *5 n.8 (E.D.N.Y. Dec. 16, 2009) 

(denying motion for sanctions based in part on movant’s unclean hands). Following the 

November 27, 2012, hearing counsel for the Defendant sent the email that is attached as 

Exhibit E to Mr. Wasinger, Mr. Torres, Mr. Gibbs and Mr. Duffy. In the email, counsel for 

the Defendant offered to resolve this action and another case in exchange for a payment of 

$15,000, and threatened to seek sanctions against the Non-Parties and Mr. Wasinger if the 

offer was not accepted. Ex. E. Defendant’s counsel acknowledged that he was aware he 

lacked a basis to seek fees against all of the Non-Parties: 

I will be requesting fees in the amount of approximately 10K 
for Nguyen, and filing a motion for sanctions against 
Wasinger, Gibbs, Duffy, Steele, and Prenda Law, Inc…. We all 
know this game. While I might not be successful of [sic] 
pinning every one of you in, you and I know I will make things 
incredibly awkward. 

                                                 
11In part due to its filing in bad faith, the sanctions motion also fails to comply with Local Rule 3.01(g). Rule 
3.01(g) requires that, with limited exceptions not applicable here, a party filing a motion in a civil case “confer 
with the opposing party in a good faith effort to resolve the issues raised by the motion,” and that the motion 
contain a certificate of conference. The motion for sanctions does not contain the required certificate of 
conference, and could not because the communications Defendant’s counsel had with the Non-Parties regarding 
the contemplated motion were not made in good faith. 
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Ex. E (emphasis added). The filing of a motion for an improper purpose, including “to 

harass,” is itself a basis for attorney sanctions. Fed. R. Civ. P. 11(b)(1). In the same email 

defense counsel offered that in exchange for “an upward departure” in the proposed amount 

of fees, he would keep the purported unethical conduct of the addressees “confidential.” The 

full text of the relevant paragraph from defense counsel’s e-mail is as follows: 

So, that’s my price and it is not negotiable, in trade, you will 
get a full and final settlement of both these cases. We can put 
all these matters behind us. I would be open to negotiations of 
conditions, but not a negation of amount unless you would like 
an upward departure in trade for confidentiality. I gave you 
every opportunity to dismiss these cases and it was not out of 
weakness, it was out of kindness. 
 

Ex. E (emphasis added). An offer to keep perceived attorney misconduct confidential in 

exchange for a monetary payment is also a serious ethical breach. See Fla. R. Prof. Conduct 

4-803(a); see also, e.g., In re Himmel, 533 N.E.2d 790 (Ill. 1988) (disbarring attorney who 

failed to report attorney misconduct). After the Non-Parties chose not to respond to the 

proposal made by Defendant’s counsel, Defendant filed the instant motion for sanctions. 

Further, the Court may also wish to consider in evaluating the motion for sanctions 

the degree of personal animosity Defendant’s counsel has exhibited toward attorneys who 

represent copyright plaintiffs in general, and the Non-Parties in particular. While ordinarily 

counsel’s personal feelings or outside activities should have no place in matters before the 

Court, here the actions Defendant’s counsel has taken to undermine on a large scale 

copyright plaintiffs’ ability to sue infringers who have engaged in Internet piracy are so 

extreme as to bear on the credibility of his accusations against the Non-Parties. 
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In this regard, shortly after copyright litigation regarding the use of the BitTorrent file 

sharing protocol began on a large scale, Defendant’s counsel created and began marketing 

over the Internet for sale to nonlawyers form motions to quash and motions to dismiss for 

lack of personal jurisdiction to be used by defendants in such lawsuits. A motion for 

sanctions against Mr. Syfert regarding this activity that was filed in Voltage Pictures,, LLC v. 

Does 1-5,000, Case No. 1:10-cv-00873-RMU (D.D.C.), is attached as Exhibit F. Ex. F at 6-8. 

In an email from Mr. Syfert that is attached to the sanctions motion, Mr. Syfert expresses in 

the most explicit terms possible his disdain for both the attorneys who represent copyright 

plaintiffs and the defendants they sue. Ex. F at Ex. 1. Not long after, Mr. Syfert appeared on a 

January 2011 videotaped netcast show, “This Week in the Law”, which is available at 

http://www.youtube.com/watch?v=XXl-PE1SFB8. In the interview, found at16:06-16:52 of 

the video, Defendant’s counsel acknowledged that his forms have never succeeded and 

advised that the only reason people should purchase them is to cause unnecessary work for 

copyright plaintiffs and their counsel to deter them from pursuing their claims.12 Defendant’s 

counsel’s webpage now offers these forms for free download, a decision defense counsel 

states he made “due to the actions of the Plaintiff’s attorneys, the so called ‘Copyright 

Trolls’, which now are representing the shameless industry of pornography, in an effort to 

coerce innocent people to pay settlements.” http://www.grahamsyfert.com/.  

Mr. Syfert’s animosity toward the Non-Parties is evident from the vitriol contained in 

the sanctions motion. Further, as discussed, Mr. Syfert has repeatedly filed meritless bar 

complaints against Prenda Law and attorneys affiliated with it. Ex. B ¶¶ 16, 17; Ex. D ¶¶14, 

                                                 
12Defendant’s counsel further, at 17-50-17:52 of the video interview, expresses the opinion that seeking 
settlements against those who have unlawfully downloaded pornography is “just not fair.” 
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15. It was the threats of Defendant’s counsel to continue this pattern that deterred three 

attorneys from representing Sunlust in this matter. Ex. C ¶¶ 15-17, 23-26, 31-36.  

VII. The fees Defendant requests are unsubstantiated and excessive. 

Even if there were an appropriate factual and legal basis on which to award fees to 

Defendant – which there is not – the sanctions award requested here is unsubstantiated and 

excessive. Defendant’s counsel claims to have spent 6.4 hours preparing the Motion and 

requests a corresponding award of $1,600.00. Doc. 31 at 11. Defendant fails to provide a 

declaration or other sworn evidence to substantiate his claim that 6.4 hours were expended in 

preparing the sanctions motion. Nor does Defendant provide any evidentiary support in 

connection with this motion for his requested hourly rate of $250 per hour. See Loranger v. 

Stierheim, 10 F.3d 776, 781 (11th Cir. 1994) (holding party seeking fees must produce 

satisfactory evidence that the fee sought is in line with prevailing market rates). Defendant 

also provides no breakdown of the tasks involved in preparing the motion, Doc. 31 at 11, 

some of which, such as “compiling exhibits,” appear to be tasks that could be performed by 

an assistant at a significantly lower billing rate. Finally, Defendant’s motion for sanctions 

appears to incorporate time spent on his amateur computer forensic efforts, see, e.g. Doc. 31 

at 5 (describing Defendant’s counsel’s analysis of PDF documents), which as discussed 

above, led to conclusions that lack a factual basis. The Non-Parties should be under no 

obligation to reimburse Defendant for his attorney’s unsuccessful amateur forensic efforts. 

CONCLUSION 

 For these reasons, Defendant’s motion for sanctions should be denied. 
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Respectfully submitted, 
 
/s/ James E. Felman   
James E. Felman (FB# 775569) 
Katherine E. Yanes (FB #159727) 
KYNES, MARKMAN & FELMAN, P.A. 
Post Office Box 3396 
Tampa, Florida 33601 
Telephone: (813) 229-1118 
Facsimile: (813) 221-6750 
jfelman@kmf-law.com 
kyanes@kmf-law.com 
 
Counsel for Non-Parties Prenda Law, 
Inc., Paul Duffy, Brett Gibbs and John 
Steele 
 

 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on December 20, 2012, I electronically filed the foregoing 

with the Clerk of the Court which will send a notice of electronic filing to: 

 
Graham W. Syfert 

graham@syfert.com 
 

Matthew Thomas Wasinger 
mattw@wasingerlawoffice.com 

 
 
 

s/ James E. Felman   
James E. Felman  
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Nina Mercedez Gets First D.P. in New Release
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LAS VEGAS—Nina Mercedez performs her first double-

penetration sex scene in the upcoming Nina Mercedez:

Popular Demand, coming from Heartbreaker Films and

Exquisite Distribution. Its been over a year since her last

boy/girl scenes released on DVD.

Mercedez said that this DVD is an accumulation of fan

requested scenes.

"I am so happy to be releasing this DVD,” she said. “I did these scenes just for my fans. They have been

asking me to do a double penetration for years now. I finally did it and it was incredible!”

The movie also features Sophia Santi, Gina Lynn, Audrey Bitoni and Eva Angelina. View the trailer to

the movie here.

Mercedez also is nominated for Adult Film Entertainer of the Year in the 14th Annual Adult Nightclub &

Exotic Dancer Awards. Nina Mercedez is up for Adult Film Entertainer of the Year.

Related Content:

Heartbreaker Films

Exile Distribution

Eva Angelina

Sophia Santi

Nina Mercedez

Gina Lynn

Audrey Bitoni

Comments

Please log in to comment.

Don't have a free account? Become a member!

By participating you agree to our Privacy Policy & the AVN "Be Kind Policy"

and represent that you are not under the age of 18.

Related Topics

Nina Mercedez   Heartbreaker Films   Exquisite Distribution   D.P.  

 

Advertise with AVN   |   Contact Us   |   Privacy Policy   |   Sitemap

All models were at least 18 years old at the time of their performance.

18 U.S.C. 2257 Record-Keeping Requirements Compliance Statement.

Previous article Next article

Winners Announced at Inaugural Fannys Ceremony NakedSword Celebrates New ‘Golden Gate’ with Big Cast, Contest

Companies

Profiles

AVN - Nina Mercedez Gets First D.P. in New Release http://business.avn.com/articles/video/Nina-Mercedez-Gets-First-D-P-in...

2 of 2 4/23/2013 4:00 AM

Case 2:12-cv-00262-WCO   Document 31-3   Filed 05/20/13   Page 40 of 45

Blair
Highlight



Posted 4 days ago 0

Posted 7 days ago 0

Posted 7 days ago 0

Posted 1701 days ago 21

Posted 1909 days ago 13

Posted 1784 days ago 11

Las Vegas, NV: Fans have been asking for it, fans have been wanting it and now the fans wishes

will come true! On July 27th Nina Mercedez and the DVD world will collide for a ride that will leave

you breathless and needing more Nina. It’s been over a year since her last boy/girl DVD/film and

now Heartbreaker Films breaks the silence with Nina Mercedez: Popular Demand.

This long awaited DVD is a accumulation of FAN REQUESTED

SCENES.

“I am so happy to be releasing this DVD. I did these scenes just

for my fans. They have been asking me to do a DOUBLE

PENETRATION years now. I finally did it and it was incredible!”

exclaimed Nina.

Filled to the brim with Nina Mercedez and her XXX friends,

Sophia Santi, Gina Lynn, Audrey Bitoni & Eva Angelina, watch

as Nina enjoys an intense double penetration with two studs!

That’s right, her very first double penetration ever! You’ll also get

your pleasure fulfilled with three way sex, facials, anal and face

fucking! This is the award winning Nina Mercedez as you have

never seen her! Nina Mercedez: Popular Demand will be

distributed by Exile Distribution. Watch the trailer here and get a

taste of what’s to come: http://www.ninamercedezxxx.com/hb/populardemand.html

Also, it’s now time to get your voting on! Exotic Dancer Magazine is holding their 14th Annual Adult

Nightclub & Exotic Dancer Awards, The 2011 ED Awards! Nina Mercedez is up for Adult Film

Entertainer of the Year. Fans must register to vote, and it is free. To vote, register first at

http://www.theedawards.com/register. Then once registered, begin choosing your selections for

each category. The Exotic Dancer Awards will be on Tuesday, August 23rd in Las Vegas NV.

Nina Mercedez official website: http://www.ninamercedezxxx.com/ is also jam-packed with all

exclusive content plus archived hardcore webcam shows which are updated three times a week.

Follow Nina Mercedez at https://twitter.com/nina_mercedez.

And her MySpace at http://www.myspace.com/ninamercedez.
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Starring Eva Angelina, Jerry, Audrey Bitoni, Nina Mercedez, Gina Lynn, Sophia Santi,

Raymond Balboa

 Product Description

Nina Mercedez and Gina Lynn share a big cock. Nina gets double penetrated by 2 big studs.

Young Nerd gets to fuck and cum on her face. After all this fucking, get Nina alone in the

shower. Nina gives Eva Angelina the anal strap-on treatment.
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Buy This Now!

This is the Best Mercedez film I have ever saw!. One scene after the other she is

both beautiful and nasty. She gets double teamed by her husband and another

guy which will amaze viewers. If you like exotic women that are built for sex this

video is for you.

By Hoosier #1 (Indiana)
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› All Time Top Sellers

Toy Top Sellers

1. Ultra Lube 

2. Ashton Moore's Pocket

Pussy 

3. Head Honcho 

4. Colt Xtreme Turbo

Bullet 

5. Ultra Lube 

Browse

› All Sex

› Amateur

› Anal

› Big Butts

› Big Dicks

› Big Tits

› Black

› Blu-ray

› Classic

› Compilation

› Double Penetration

› Gay

› Girl-Girl

› Interracial

› Legal Teen

› MILFs

› Multi-Packs

› Oral

› Parody / Spoof

› Plot Based

› SheMale

› Bargain Bin

› Best Sellers

› Exclusive Interviews

› Top Movie Charts

› Top Adult Stars

Top Studios

› Black Ice

› Brazzers

› Digital Playground

› Elegant Angel

› Evasive Angles

› Evil Angel

› Girlfriends Films

› Jules Jordan Productions

› Naughty America

› Third Degree Films

› Vivid

› Wicked

› Zero Tolerance

Popular Demand DVD http://www.cduniverse.com/productinfo.asp?pid=8576207&style=ice
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Newsletter    Adult Movies and Novelties    Help    Log In or Join

Share
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Subscription
Rental List

    
A La Carte
Rental List

    
View

Account
    

Wish
List

    
Shopping

Cart

Type Search  Movies            Featured        Buy 1, Get 1 FREE        Porn Star Toys        Exclusives        Mail   

You just added Nina Mercedez Popular Demand to your current order.

Remove Product Description Unit Qty Price

Remove  Nina Mercedez Popular Demand - DVD - 3004326D1 $21.94 1 $21.94 

  Do you have a coupon code?   NO    Update Quantity

  Do you have a Gift Certificate?   NO    

 

To calculate Shipping/Handling charges:

USA Zip Code:   

Foreign Country: ------------------------------

Sub-Total:    $21.94

S/H:  $0.00

Total:  $21.94

 Free Shipping + Free Movies Starting at $50.00. Details.    Or      

   Customers Who Bought Items In Your Cart Also Bought:

Lex Turns Evil Born Flirty Valley of the... We Vow To Bang... Black Anal... Cherry Spot

Eve 8 Function... Mood Naughty... Platinum... 2 Hole Ridged... Black Rose...

100% Safe Secure Shopping. Guaranteed.

      

Home DVDs Blu-rays Rentals Sex Toys Pornstars Clearance Used VOD Gay

GO

Shopping Cart https://secure.excaliburfilms.com/orderformQTY/myCart.htm?stock=30...
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Want The News?
Sign up to receive exclusive content, special offers & more!

I am 18 or over and consent to receive sexually explicit material.

Enter Email Address  

Social
 Twitter (@adultdvdempire)

 Facebook

About Us
About Us

Discreet Service

Discreet Packaging

Customer Testimonials

Webmasters $$

Mobile AdultDVDEmpire

Customer Service
888-383-1880

Contact Us

Help Center

Your Account

Track Your Order

Shipping Rates

Returns

Other Empire Sites
DVD Empire

Gay DVD Empire

Adult Empire

Used DVDs

Catalog
Quick Order

Request A Catalog

Adult DVD Rental VOD

15 up votes

0 down votes

Favorite Review

Nina Mercedez: Popular Demand
Exile Pictures / Year: 2011

Scene Index General Box Cover Trailers

00:02:03 - 00:40:39

00:40:41 - 01:09:42

01:09:44 - 01:37:44

01:37:45 - 02:14:00

Scene 1

Login to Improve our Scene Data

Scene 2

Login to Improve our Scene Data

Scene 3

Login to Improve our Scene Data

Scene 4

Login to Improve our Scene Data

Pay Per Minute learn more

Buy minutes for as low as 8

cents / minute - then watch right

now with PPM

BUY MINUTES

Standard

$19.99

Own It learn more

Watch on mobile devices

PURCHASE

Rent It learn more

Choose your rental Options:

Rent for 2, 7, or 30 days

RENT

WishList

 (0)
Shopping Cart Wishlist Help

Home Home DVD DVD Video OnVideo On
DemandDemand Blu-ray Blu-ray Rental Rental Sex Toys Sex Toys Pornstars Pornstars 

sign up

Free Shipping on Orders Over $25. Same Day Shipping. 9-Time AVN Winner.Free Shipping on Orders Over $25. Same Day Shipping. 9-Time AVN Winner. My Account  | Sign In

Nina Mercedez: Popular Demand (2011) On Demand | Adult DVD Empire http://www.adultdvdempire.com/1589885/nina-mercedez-popular-dema...
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IG NinaMercedez @Nina_Mercedez

� Hi loves!! � instagram.com/p/YbZ72yuL1C/

Expand

IG NinaMercedez @Nina_Mercedez

Lunch looking like fresh fruit and tuna salad! Mmmm Eating healthy 

tastes so good!  Yes my tuna salad… instagram.com/p/YbH2sJuL-X/

Expand

IG NinaMercedez @Nina_Mercedez

Were working poolside today � Have a good Monday! 

instagram.com/p/Ya33H1OL4y/

Expand

IG NinaMercedez @Nina_Mercedez

Good Night!!

Expand

IG NinaMercedez @Nina_Mercedez

@MissMauiMac thanks love

 View conversation

Trinity - The MUA @MissMauiMac

As if you need more reasons to love @nina_mercedez

shares her recipes! Lol now I have another… instagram.com

/p/YZTHwngAvA/

 Retweeted by IG NinaMercedez

Expand

IG NinaMercedez (Nina_Mercedez) on Twitter https://twitter.com/Nina_Mercedez
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